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PROTECTIVE CUSTODY BILL 2000 

Council’s Amendments 
Amendments made by the Council now considered. 

Consideration in Detail 
The amendments made by the Council were as follows - 
No 1. 

Clause 8, page 7, lines 6 to 10 - To delete the lines and insert instead – 
(2) The search of an apprehended person must be done by a person of the same sex 

as the apprehended person. 

(3) An authorized officer may use reasonable force to do the search. 
No 2. 

Clause 8, page 7, after line 10 - To insert the following new subclauses - 
(4) If it is reasonably necessary in order to do the search, an authorized officer may 

authorize another person to do the search or to assist in doing the search. 

(5) A person so authorized —  

(a)  may do the search or assist in doing the search, as authorized; and 

(b)  must obey any lawful and reasonable direction of the authorized officer. 
    “. 

No 3. 
Clause 10, page 8, line 13 - To insert after “fact” - 

“    , the name of the person conducting the examination,    “. 
No 4. 
Clause 11, page 9, line 26 to page 10, line 2 - To delete the lines and insert instead - 

“     
(5)  Any detention under section 7(1) of a child by a police officer must not be in a police 

station or lock-up unless —  

(a)  in the time needed to comply with subsection (1) exceptional circumstances arise 
that justify detaining the child in a police station or lock-up; or 

 (b) exceptional circumstances make it impracticable to comply with subsection (1). 
    “. 

No 5. 
Clause 12, page 10, lines 20 to 22 - To delete the lines and insert instead - 

“     
(4)  Any detention under section 7(1) of an adult by a police officer must not be in a police 

station or lock-up unless —  

 (a) in the time needed to comply with subsection (1) exceptional circumstances arise 
that justify detaining the adult in a police station or lock-up; or 

 (b) it is impracticable to comply with subsection (1) by taking reasonable measures. 
    “. 

Mr PRINCE:  I move - 

That the amendments made by the Council be agreed to. 

When we debated the Bill in this place a number of suggestions were made that are now the subject of these 
amendments.  Amendment No 1 deals with searches of apprehended persons by persons of the same sex.  
Amendment No 2 authorises persons to assist in searching and in obeying lawful directions; that relates to 
persons who may be present in that capacity and particularly to the Aboriginal street patrols.  Amendment No 3 
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deals with recording names, and people conducting examinations.  Members opposite are probably more 
concerned about amendment No 4, which provides that only in exceptional circumstances will a child be 
detained in a police station or lockup; and amendment No 5 deals in like fashion with adults.  All those matters 
were debated in this House when we considered the Bill in detail.  They were then the subject of proper drafting, 
and were introduced into the other place and passed.  They have come back to this House, which has agreed in 
principle to all these matters, for ratification.  

Mr McGINTY:  In amendment No 1, in respect of clause 8(3), is there any significance in the change from the 
use of reasonable force “to do” the search as distinct from “to make” the search?  It seems to be so petty I 
wonder why it has been done, although I presume it has been done for good reason.  In amendment No 1, in 
respect of clause 8(2), why has the practicality provision been deleted?  At the moment subclause (2) provides 
that the search of an apprehended person must be made by an authorised officer of the same sex as the person 
apprehended, unless that is impracticable.  We are deleting the provision that would allow a search by a person 
of the opposite sex if a search by a person of the same sex was not practical.  What will occur when there is no-
one of the same sex to conduct that search?  Why is the Government now supporting this amendment in a 
practical sense? 

Mr PRINCE:  Amendment No 1 proposes to alter clause 8(3) so that an authorised officer may use reasonable 
force “to do” the search rather than “to make” the search.  

Mr McGinty:  Surely the change is not purely semantic and has no impact?   

Mr PRINCE:  All I can see is that the amendment enables an authorised officer to seek the assistance of 
somebody else to carry out the search of an apprehended person and to ensure that a person of the same sex 
carries out a search when the authorised officer is of the opposite sex.  The change from reasonable force “to 
make” the search, to reasonable force “to do” the search seems to be just semantic.  From a grammatical point of 
view I prefer the words “to do”.  I have no other explanation to offer.  

Clause 8(2) states that the search “must be made by an authorized officer of the same sex of the person unless 
that is impracticable.”  It must be borne in mind that this does not necessarily concern police officers.  A small 
number of police officers are females and a very large number are males.  However, in the context of Aboriginal 
street patrols, for example, the proportion is probably 50:50, if not 60:40, female-male, so there is not a problem.  
Those people are among the target group to be empowered under this legislation because they do such an 
excellent job.  When it is necessary to search people in order to relieve them of something that they might 
otherwise use to harm themselves, that search should be able to be done by someone of the same sex without any 
problem.  In like fashion, the same should apply to others who might be able to take someone into a form of 
apprehension. 

The feeling was that we are not dealing with any suggestion of criminality, with arrest or with taking people into 
custody for wrongdoing.  We are endeavouring to “lay hands”, as it were, on a citizen for his own benefit and 
protection.  Therefore, the situation should be that a search will take place only if the person who will carry out 
the search is of the same sex, full stop; that is it.  In other words, the bar is raised higher than it would be if one 
were dealing with criminality.  That is not an unreasonable thing to do.  Consequently, the amendment to clause 
8(2) has been written in such a way that it must be done - it is a mandated exercise - by a person of the same sex, 
rather than have the test of practicality involved.  I do not have a difficulty with that, and from the point of view 
of operating on the street, this will work. 

Question put and passed; the Council’s amendments agreed to. 

The Council acquainted accordingly. 
 


